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Introduction 

MiFID 2 goes live on 3 January 2018, leaving UK hedge fund managers with just a short time to make their final preparations for MiFID 2 compliance.  

Whilst UK-headquartered hedge fund managers authorised as UK AIFMs are not themselves authorised as MiFID investment firms, certain elements of MiFID 

2 apply to AIFMs in relation to some or all of their business (both with respect to managing AIFs and also in relation to managing or advising mandates under 

MiFID “top up” permissions under Article 6(4) of AIFMD). 

This note summarises: 

1. the key AIF and managed account documents that we anticipate a hedge fund manager authorised as a full scope UK AIFM will be required to amend 

as a result of MiFID 2; and  

2. the key amendments that will be necessary in relation to each such document.  

Other required MiFID 2 documentation and policy updates, including for hedge fund managers authorised as MiFID investment firms are summarised in our 

separate note MiFID 2 – Documents and Policies Update for Asset Managers available here. 

This note contains an indicative list of expected amendments to documentation only. Each firm will need to undertake an exercise to determine whether and 

how a particular agreement or policy is impacted by MiFID 2, and Simmons & Simmons can assist with that exercise. These expected amendments are 

evolving in light of ongoing guidance from ESMA and the FCA, and market practice is still developing. We therefore encourage you to check the online version 

of this note available here on a periodic basis for updates in the run up to the implementation of MiFID 2.  

Simmons & Simmons is preparing template language for certain updates required to the documents specified below. 

This note categorises the likely impact of MiFID 2 on a red-amber-green rating scale as follows: 

MiFID2 Impact Meaning 

High Amendments are essential 

Medium Amendments are advisable/recommended 

Low Amendments are unlikely or not required 

 

  

http://www.elexica.com/-/media/files/articles/2017/asset%20management/mifid2%20asset%20managers.pdf
http://www.elexica.com/-/media/files/articles/2017/asset%20management/expected%20amendments%20to%20fund%20and%20managed%20account%20documentation%20for%20uk%20aifms%20new.pdf
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Document  Impact Nature of Change Template or Review 

Prospectus High Amendments or new provisions are required with respect to:  

1. Fees and expenses: Disclose either that the fund will bear research expenses via 

establishment of a research payment account (“RPA”) if applicable or that the manager will 

pay from its own resources. 

2. If RPA model chosen the following items: 

(a) how the firm will comply with requirements for the operation of an RPA; 

(b) how research purchased through the RPA may benefit the fund, taking into account its 

investment objective, policy and strategy; 

(c) the approach the firm will take to allocation of the costs of research fairly among the 

funds it manages; 

(d) the manner in which and the frequency at which the research charge will be deducted 

from the assets of the funds; and 

(e) a statement as to where up-to-date information on (i) the budgeted amount for research 

and (ii) the amount of the estimated research charge for each fund can be obtained. 

These items do not necessarily need to be included in the prospectus – they can be 

included in the AIFM’s RPA policy which the AIFM must make available to its investors – 

which could itself be disclosed separately (e.g. via website) with an appropriate cross-

reference included in the prospectus. 

3. Use of dealing commissions: Removal of any existing disclosure 

4. Conflicts of interest: Disclosure should be made consistent with any relevant updates to 

conflicts policy 

5. Risk factors: Inclusion of MiFID 2 risk factor 

6. Communication recording: Disclosure of recording of telephone calls  

7. Target markets: Optionally, a cross-reference to the manufacturer target market assessment 

(assuming this will be made available elsewhere – e.g. the AIFM’s website). This is not a 

Template / Review 
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Document  Impact Nature of Change Template or Review 

strict requirement.  

You should also consider the impact of PRIIPs (see commonly asked questions on page 7) 

Application Form / 

Subscription 

Agreement 

Low No amendments expected. 

However, you should also consider the impact of PRIIPs (see commonly asked questions on 

page 7) 

N/A 

Management 

Agreement (between 

fund and any non-EU 

manager)  

Low No amendments expected. 

 

N/A 

Investment 

Management 

Agreement (fund 

and/or any non-EU 

manager appointing 

UK AIFM) 

High Amendments or new provisions are required with respect to:  

1. Execution of orders and transactions (including updates to order execution policy / 

summary) 

2. Inducements 

3. Research 

4. Recording of telephone calls  

Template 

Sub-investment 

management 

agreement / 

investment advisory 

agreement / portfolio 

management 

agreement (between 

UK AIFM and EU or 

Non-EU delegate or 

advisor) 

High If EU delegate / advisor, amendments or new provisions are required with respect to:  

1. Regulatory status 

2. Communications 

3. Duties of the Sub-Investment Manager 

4. Execution of orders and transactions (including updates to order execution policy / 

summary). Note this is not required if only investment advice is provided. 

5. Reporting 

6. Research unbundling (if applicable) and operation of RPAs  

7. Disclosure to client of costs and charges document  

Template 
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Document  Impact Nature of Change Template or Review 

8. Delegation and outsourcing  

9. Conflicts of interest 

10. Recording of telephone calls  

11. Complaints and compensation   

If non-EU delegate / advisor, amendments or new provisions are required with respect to:  

1. Compliance with inducement obligations / research unbundling 

2. Compliance with best execution requirements 

3. Delegation and outsourcing 

Distribution 

Agreement (between 

fund and offshore 

manager/distributor) 

Low No amendments expected. N/A 

Sales Agent 

Agreement (between 

offshore 

manager/distributor 

and UK AIFM acting 

as sales agent) 

Low No amendments expected. 

 

N/A 
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Distribution 

Agreement (between 

fund and UK AIFM 

acting as distributor) 

Low No amendments expected. 

 

N/A 

Sales Agent 

Agreement (between 

UK distributor and 

sales agent) 

High Amendments or new provisions are required with respect to:  

1. Role of parties 

2. Information to be made available to sales agent and end investors/clients 

3. Termination and withdrawal of fund(s) for sale 

4. Sales agent’s knowledge and understanding 

5. Liability for distribution 

6. Information to be provided by the sales agent 

7. Warranties and representations 

8. Data exchange 

9. Inducements 

Review 

Articles of association Low No amendments expected (but any expenses language should be checked in respect of 

payments for research). 

Review 

Limited Partnership 

Agreement 

Low No amendments expected (but any expenses language should be checked in respect of 

payments for research). 

Review 

Administration 

Agreement 

Low No amendments expected. N/A 

Brokerage 

Documentation 

Medium Sell-side firms will revise and re-issue their existing terms of business for MiFID 2 compliance 

and may also seek to more generally revise their terms of business.  

Managers may wish to issue “broker terms rebuttal letters” in respect of certain terms. 

Template 

Research Payment High (if The terms of any agreement on RPAs between the fund and the UK AIFM can usually be Template 



 

6 

Account Agreement using RPA) incorporated into the IMA amendments above. 

AIFMs using RPAs will also need to prepare an RPA policy. 

Existing commission sharing agreements will need to be terminated or substantially amended to 

reflect research collection and payment mechanics and various other agreements related to 

RPAs will be required. 

Website disclosures High The following amendments or new provisions will be required:  

1. Update disclaimers to reflect recording of telephone calls 

2. Update to reflect RPA information which may change periodically – i.e. (i) the budgeted 

amount for research and (ii) where the amount of the estimated research charge for each 

fund can be obtained. (This information can be disclosed by other means) 

3. Disclosure of manufacturer target market assessment (this is optional) 

Template 

Investor letter Necessary Letter to investors informing them of changes to research arrangements and that an updated 

prospectus is/will be available. You will need to assess whether you should seek consent or 

make an investor notification and whether to allow investors an opportunity to redeem or 

withdraw. 

Template 

Board minutes to 

approve changes to 

fund documents 

Necessary Fund board approvals will be required with respect to: 

1. Approval of revised agreements 

2. Approval of updated prospectus / prospectus supplement 

3. Approval of use of RPAs 

Template 
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Commonly asked questions  

Key questions that you may need to consider with respect to the above updates include: 

1. Will an AIFM or fund need to obtain investor consent or notify investors in relation to any of the above changes?  

It may be necessary to obtain investor consent or make advance notifications in relation to the implementation of RPA arrangements, and the fund or 

AIFM should also consider whether to allow investors an opportunity to redeem or withdraw. In addition, most funds will provide investors with a revised 

prospectus/offering memorandum or supplement and, if amended, the LPA. 

2. Will an AIFM need to submit an AIFMD material change form to the UK FCA in relation to any of the above changes? 

The AIFMD material change form contains an overarching test that requires the FCA to be notified in advance where any change to the fund would cause 

an investor to reconsider its investment in the fund. We can discuss with you whether specific amendments are likely to trigger a filing requirement. 

3. Should I re-paper agreements by way of a supplement or amend and restate the entire agreement? Can I re-paper any of these documents 

unilaterally, without consent from the other party? 

Amending and restating agreements is likely to be neater. Creation of supplements might be more efficient from a timing perspective. In some 

circumstances a unilateral amendment may be possible. We can discuss with you the optimal solution based on your specific circumstances. 

4. Will the packaged retail and insurance based investment products (PRIIPs) rules impact fund documents? If so how should I deal with this? 

If the fund is made available to retail investors in the EEA then yes, PRIIPs rules should be considered. Please see our separate note EU PRIIPS 

regulation: do you need a “KID” for your AIF? available here or contact us to discuss further. 

5. What AIFM policies and procedures need to be updated as a result of MiFID 2? 

Please see our separate note MiFID 2 – Documents and Policies Update for Asset Managers available here which lists the key policy and procedure and 

other document updates required.  

6. What about my UCITS fund document updates? 

For further for information on UCITS document amendments please see our separate note MiFID 2 – Documents and Policies Update for Asset Managers 

available here or contact Neil Simmonds, Mahrie Webb or Catherine Weeks. 

 

http://www.elexica.com/en/legal-topics/asset-management/180917-eu-priips-regulation-do-you-need-a-kid-for-your-aif
http://www.elexica.com/-/media/files/articles/2017/asset%20management/mifid2%20asset%20managers.pdf
http://www.elexica.com/-/media/files/articles/2017/asset%20management/mifid2%20asset%20managers.pdf
mailto:neil.simmonds@simmons-simmons.com
mailto:mahrie.webb@simmons-simmons.com
mailto:cathering.weeks@simmons-simmons.com
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Managed account documents 

If a UK AIFM also manages managed accounts (excluding any account which constitutes an AIF of which it is the AIFM) then re-papering of the 

relevant IMA will also be required: 

Document Impact Nature of Change Template or Review 

Investment 

Management 

Agreement (non-AIFM 

business) 

High 1. Regulatory Status 

2. Communications 

3. Duties of the AIFM 

4. Execution of orders and transactions (including updates to Order Execution Policy / 

Summary) 

5. Reporting 

6. Research unbundling and operation of RPAs 

7. Disclosure to client of costs and charges document 

8. Delegation 

9. Conflicts of Interest 

10. Recording of telephone calls  

11. Complaints and compensation 

Template 
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Key contacts 

 

Iain Cullen 

Partner, London 

T +44 20 7825 4422 

E iain.cullen@simmons-simmons.com  

Richard Perry 

Partner, London 

T +44 20 7825 4310 

E richard.perry@simmons-simmons.com 

 

Devarshi Saksena 

Partner, London 

T +44 20 7825 3255 

E devarshi.saksena@simmons-simmons.com  

Lucian Firth 

Partner, London 

T +44 20 7825 4155 

E lucian.firth@simmons-simmons.com 

 

Darren Fox 

Partner, London 

T +44 20 7825 4069 

E darren.fox@simmons-simmons.com  

Nicholas Colston 

Partner, London 

T +44 20 7825 4147 

E nicholas.colston@simmons-simmons.com 

 

Sarah Crabb 

Managing Associate, London 

T +44 20 7825 3597 

E sarah.crabb@simmons-simmons.com  

Art Markham 

Managing Associate, London 

T +44 20 7825 4608 

E arthur.markham@simmons-simmons.com 
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Offices 

Amsterdam 
Simmons & Simmons LLP 
PO Box 79023 1070 NB  
Claude Debussylaan 247  1082 MC Amsterdam  
The Netherlands 
T +31 20 722 2500 F +31 20 722 2599 

Beijing 
Simmons & Simmons  
33rd Floor China World Tower A 
1 Jianguomenwai Avenue 
Beijing 100004   People’s Republic of China 
T +86 10 8588 4500 F +86 10 8588 4588 

Bristol 
Simmons & Simmons LLP 
One Linear Park  Temple Quay 
Bristol BS2 0PS  United Kingdom 
T +44 20 7628 2020  F +44 20 7628 2070 

Brussels 
Simmons & Simmons LLP 
Avenue Louise/Louizalaan 143 1050 Brussels Belgium 
T +32 2 542 09 60 F +32 2 542 09 61 

Doha 
Simmons & Simmons Middle East LLP 
Level 5 Al Mirqab Tower Al Corniche Street 
PO Box 23540 Doha State of Qatar 
T +974 4409 6700 F +974 4409 6701 

Dubai 
Simmons & Simmons Middle East LLP 
Level 7 The Gate Village Building 10 
Dubai International Financial Centre 
PO Box 506688 Dubai United Arab Emirates 
T +971 4 709 6600 F +971 4 709 6601 

 

Düsseldorf 
Simmons & Simmons LLP 
Kö-Bogen  
Königsallee 2a 
40212 Düsseldorf Germany 
T +49 2 11-4 70 53-0 F +49 2 11-4 70 53-53 

Frankfurt 
Simmons & Simmons LLP 
MesseTurm Friedrich-Ebert-Anlage 49 
60308 Frankfurt am Main Germany 
T +49 69-90 74 54-0 F +49 69-90 74 54-54 

Hong Kong 
Simmons & Simmons  
13th Floor   One Pacific Place 
88 Queensway   Hong Kong 
T +852 2868 1131 F +852 2810 5040 

Jeddah 
Hammad & Al-Mehdar in alliance with Simmons & 
Simmons  
Office #1209, King Road Tower, Malik Road, 
PO Box 864   Jeddah 21421 
Kingdom of Saudi Arabia 
T +966 92 000 4626 F +966 2 606 9190 

Lisbon 
Sociedade Rebelo de Sousa in association with  
Simmons & Simmons 
Rua D. Francisco Manuel de Melo 21 
1070-085 Lisbon Portugal 
T +351 21 313 2000 F +351 21 313 2001 
 

London 
Simmons & Simmons LLP 
CityPoint One Ropemaker Street 
London EC2Y 9SS United Kingdom 
T +44 20 7628 2020 F +44 20 7628 2070 

Luxembourg 
Simmons & Simmons Luxembourg LLP 
Royal Monterey 26A Boulevard Royal 
Luxembourg L-2429 Luxembourg 
T +352 26 21 16 01 F +352 26 21 16 02 

Madrid 
Simmons & Simmons LLP 
Calle Miguel Angel 11 5th floor 28010 Madrid Spain 
T +34 91 426 2640 F +34 91 578 2157 

Milan 
Studio Legale Associato in affiliation with 
Simmons & Simmons LLP  
Via Tommaso Grossi 2   20121 Milan   Italy 
T +39 02 72505.1   F +39 02 72505.505 

Munich 
Simmons & Simmons LLP 
Lehel Carré, Thierschplatz 6 
80538 Munich Germany 
T +49 89-20 80 77 63-00 F +49 89-20 80 77 63-01 

Paris 
Simmons & Simmons LLP 
5 boulevard de la Madeleine 75001 Paris France 
T +33 1 53 29 16 29 F +33 1 53 29 16 30 

 

Riyadh 
Hammad & Al-Mehdar in alliance with Simmons & 
Simmons 
Level 18 Princess Al-Anood Tower 2 
King Fahad Road  Olaya 
Riyadh Kingdom of Saudi Arabia 
T +966 92 000 4626 F +966 12 606 9190 

Shanghai 
Simmons & Simmons  
42nd Floor Wheelock Square  
No. 1717 Nan Jing West Road 
Shanghai 200040 China 
T +86 21 6249 0700   F +86 21 6249 0706   

Singapore 
Simmons & Simmons Asia LLP 
168 Robinson Road  #11-01 
Capital Tower 
Singapore 068912 
T +65 6831 5600 F +65 6831 5688 

Tokyo 
Simmons & Simmons Gaikokuho Jimu Bengoshi 
Jimusho 
(Gaikokuho Joint Enterprise TMI Associates) 
23rd floor Roppongi Hills Mori Tower 
6-10-1 Roppongi Minato-ku Tokyo 106-6123 Japan 
T +81 3 6438 5255 F +81 3 6438 5256 

 

Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated practices.  Accordingly, references to Simmons & Simmons mean Simmons & Simmons LLP and the other partnerships and other entities or practices authorised 
to use the name “Simmons & Simmons” or one or more of those practices as the context requires.  The word “partner” refers to a member of Simmons & Simmons LLP or an employee or consultant with equivalent standing and qualifications or to an individual with equivalent 
status in one of Simmons & Simmons LLP’s affiliated practices.  For further information on the international entities and practices, refer to simmons-simmons.com/legalresp 

Simmons & Simmons LLP is a limited liability partnership registered in England & Wales with number OC352713 and with its registered office at CityPoint, One Ropemaker Street, London EC2Y 9SS.  It is authorised and regulated by the Solicitors Regulation Authority. 

A list of members and other partners together with their professional qualifications is available for inspection at the above address. 


